GRANT OF CONSERVATION EASEMENT

Pond of Safety I Tract

Jefferson and Randolph, New Hampshire

KNOW ALL MEN BY THESE PRESENTS, that The Trust for Public Land, a California public benefit corporation, d/b/a TPL-New Hampshire, with a mailing address of 33 Court Street, Montpelier, Vermont 05602 ("Fee Owner"), which word, where the context requires, includes the plural and shall, unless the context clearly indicates otherwise, includes the Fee Owners, executors, administrators, legal representatives, successors and assigns,

hereby grants with quitclaim covenants in perpetuity to the STATE OF NEW HAMPSHIRE, c/o the Department of Resources and Economic Development with a mailing address of P.O. Box 1856, Concord, New Hampshire 03302-1856 ("Easement Holder"), which word, where the context requires, includes the plural and shall, unless the context clearly indicates otherwise, include the Easement Holder's executors, administrators, legal representatives, successors and assigns, the Conservation Easement ("Easement") hereinafter described with respect to that certain parcel of land ("Property"), being unimproved land situated on Route 2 in the Towns of  Jefferson and Randolph, County of  Coos, State of New Hampshire, more particularly described in Appendix A attached hereto and made a part hereof.  The underlying fee interest in the Property will be held and conveyed subject and subordinate to this Easement.

WHEREAS, the Property has a long history of multiple use management and has contributed to the forest products economy of the region for more than 100 years; and

WHEREAS, the Property contains the unusual natural habitat type known as the “montane spruce-fir forest”, which is located above 2,500 feet in elevation on the Pliny and Crescent mountain ranges and supports rare animals and pockets of old growth forest; and

WHEREAS, the Property creates a link to more than 950,000  acres of conserved land which will contribute to the preservation and conservation of the wildlife habitat on the Property and assist with the maintenance and integrity of the region’s biodiversity by connecting the Presidential Range of the White Mountain National Forest with the Kilkenny Unit and the Nash Stream Forest; and

WHEREAS, the Property will provide a recreational corridor and enable the general public to enjoy the scenic nature of the Property from Route 2, the Presidential Mountains and the Appalachian Trail; and

WHEREAS, the Property includes the geologically significant area known as the “Bowman Divide”, where existing mounds of glacial material north of Route 2suggest that east-moving glaciers stalled at this height of land; and 

WHEREAS, the Property provides public outdoor recreational opportunities and access including trails maintained by the Randolph Mountain Club; and 

WHEREAS, the fee interest in and to the Property will be conveyed to the Town of Randolph, providing a unique opportunity to connect with and engage the community in the stewardship of natural resources.

1.
PURPOSES
NOW, THEREFORE, the Easement is hereby granted pursuant to NH RSA 477:45-47, exclusively for the following conservation purposes (“Purposes”):

A.  To preserve and conserve open spaces and scenic values, particularly the conservation of the 7,738 acres of productive forest land of which the Property consists, for the enjoyment and education of the general public; and 

B.  To provide for the continuation of traditional forest uses including forest management and outdoor recreation; and

C.  To preserve and conserve streams, riparian areas and the quality of groundwater and surface water resources, fish and wildlife habitat, natural communities and cultural resources on the Property; and

D.  To guarantee public access, which will allow the general public to hike, hunt, fish, snowmobile and participate in other low impact outdoor recreational activities on the Property; and 
E.  To retain the property in perpetuity as an economically viable and sustainable tract of land for the production of timber, pulpwood, and other forest products.

These Purposes are consistent with the clearly delineated open space conservation goals and objectives as stated in the Forest Legacy Program as established in Section 1217 of Title XII of the Food, Agriculture, Conservation, and Trade Act of 1990 (16 USC Section 2103c), which was created "to protect environmentally important private forest lands threatened with conversion to non-forest uses"; and with New Hampshire RSA Chapter 79-A which states:  "It is hereby declared to be in the public interest to encourage the preservation of open space, thus providing a healthful and attractive outdoor environment for work and recreation of the state's citizens, maintaining the character of the state's landscape and 

conserving the land, water, forest, agricultural and wildlife resources"; and the open space and conservation goals and objectives as stated in the Master Plans of the Towns’ of Randolph and Jefferson. 

All of these Purposes are consistent and in accordance with the U.S. Internal Revenue Code, Section 170(h).

The Easement hereby granted with respect to the Property is as follows:

2.
USE LIMITATIONS  (Subject to the Reserved Rights specified in Section 3. below.)

A.  The Property shall be maintained in perpetuity as open space without there being conducted thereon any industrial or commercial activities, except Forestry, as defined herein, and outdoor recreation activities as provided in Section 3.I., below, provided that the long-term capability of the Property to produce forest products shall not be degraded by on-site activities.
i  For the purposes hereof, "Forestry" shall include the production of plants or plant products for domestic or commercial purposes; the growing, stocking, cutting, and sale of forest trees of any size capable of producing timber, Christmas trees, or other forest products; the construction of roads or other access ways for the purpose of removing forest products from the Property; the processing and sale of maple sap and syrup produced on the Property; the processing of trees grown on the Property with hand-held or portable equipment and machinery designed and commonly used for in-woods processing.

ii  Forestry and management of the Property shall be performed in accordance with the following stewardship goals, and in a manner not detrimental to the Purposes of this Easement as described in Section 1 above:

▪
maintenance of soil productivity;

▪
protection of water quality, wetlands, and riparian zones;

▪
maintenance or improvement of the overall quality and growth of forest products;

▪
conservation of scenic quality;

▪
protection of unique historic and cultural features; 

▪
providing a sustainable source of timber, pulpwood and other forest products; 

▪
maintenance and enhancement of trails and other outdoor recreation features;


and

▪
protection of biological diversity and integrity through the promotion of a diverse forest, the protection of unique or fragile natural communities and the conservation and enhancement of native plant and animal species and their habitats.

iii  Forestry and management on the Property shall be performed in a manner consistent with this Easement and in accordance with a written forest, land and outdoor recreation management plan (“Stewardship Plan”) prepared and signed by a licensed professional forester or prepared and signed by a another qualified person, provided such other person is approved in advance by the Easement Holder.

iv  A Stewardship Plan for the Property shall be developed by the Fee Owner and submitted to the Easement Holder for approval on or before 

.  Updated Stewardship Plans shall be submitted not less than every ten (10) years thereafter, provided however, the first update shall be submitted within two (2) years of the date of execution of this Easement.  Each such Plan shall be consistent with and specifically address the purposes and Forestry goals of this Grant as set forth in Sections 1 and 2 A ii, above.  A Stewardship Plan or amended Stewardship Plan as provided in Section 2 A v, below, shall remain in effect until superceded by a subsequent Stewardship Plan.  Stewardship Plans shall include at least the following elements.

▪
Geological attributes (topography, soils, wetlands and streams).

▪
A description of the units into which the Property will be divided by the 

Fee Owner for management purposes (“Treatment Units”).

▪
Forest management objectives.

▪
Forest stand descriptions (forest types, descriptions, goals and treatments).

▪
Treatment unit information (past management history, growth rates, tree quality, insects and disease, future potential, access and operability).

▪
Wildlife considerations (identification of species and management recommendations to improve wildlife habitat and biodiversity).

▪
Aesthetic considerations including visual impact of management activities on the property from public highways and trails.

▪
A section summarizing the Easement terms, and prohibitions, the Easement Holder’s affirmative rights and any joint decisions to be made by the Fee Owner and Easement Holder.

▪
Boundary map

▪
Exemplary natural communities and rare or endangered species considerations

▪
Timing of treatments and management activities

▪
Outdoor recreational features including hiking and snowmobile trails and primitive campsites.

▪
Outdoor recreational management and recreational user fees.

· Forest access road location, design and construction.

v  In its discretion, the Fee Owner may also submit to the Easement Holder for its approval, amendments to the initial or any succeeding ten-year Stewardship Plan, which amendments shall be subject to the review described below but which need not include all Stewardship Plan elements described above.  Amendments shall be required only in the event the Fee Owner proposes a forest stand treatment or outdoor recreation improvements or a user fee system not included in an approved Stewardship Plan.  No such Amendment shall be required for any change in timing or sequence of treatments within a ten-year cycle described in an approved Plan.  Amendments may also be submitted in the discretion of the Fee Owner proposing an alternative treatment to Treatments Units substantially damaged by natural causes such as insect infestation, disease, fire, wind or ice.  Amendments shall be prepared as provided in Section 2A iii, above.

vi  The Easement Holder shall review and act to approve or disapprove Stewardship Plans, Updates or Amendments submitted by the Fee Owner within sixty (60) days of the Easement Holder’s receipt of each Plan, Update or Amendment.  Said 60 day review period may be extended upon the written agreement of both the Easement Holder and the Fee Holder.  Should the Easement Holder fail to act to approve or disapprove a Stewardship Plan, Update or Amendment within the 60 day period or other mutually agreed upon extension period, a meeting of both parties shall convene within 14 days.  The Easement Holder shall approve any such Stewardship Plan, Update, or Amendment, provided the Plan, Update or Amendment is consistent with the purposes and Stewardship goals of this Easement as set forth in Sections 1 and 2A ii, above.  In acting to disapprove any Plan, Update, or Amendment, or any provision thereof, the Easement Holder shall state in writing its reasons, referencing the specific provision or provisions of such Plan, Update, or Amendment with which it does not approve and how such provision or provisions are inconsistent with said Purposes or Stewardship goals.  The Easement Holder may rely upon the advice and recommendations of the New Hampshire Fish and Game Department, the New Hampshire Natural Heritage Inventory or their successor organizations or other wildlife experts, conservation biologists or other experts as the Easement Holder may select to determine whether the Plan, Update, or Amendment would be detrimental to the conservation purposes and Forestry goals identified in Sections 1 and 2 A ii, above.  The then existing Stewardship Plan shall remain in full force and effect until such time as any Plan, Update or Amendment is approved.
vii  Forestry shall be performed in accordance with all applicable local, state and federal laws and regulations and shall be supervised by a licensed professional forester or by another qualified person, provided such other qualified person is approved in advance by the Easement Holder.  

viii  Forestry shall be performed in accordance with the Stewardship Plan and to the extent reasonably practical in accordance with then current, generally accepted best management practices for the sites, soils and terrain of the Property. For references, see  “Best Management Practices for Erosion Control on Timber Harvesting Operations in New Hampshire” (State of New Hampshire, Department of Resources and Economic Development, 1998) and “Good Forestry in the Granite State: Recommended Voluntary Forest Management Practices for New Hampshire” (Division of Forests and Lands, Department of Resources and Economic Development and Society for the Protection of New Hampshire Forests, 1997), or similar successor publications.

ix.  Harvesting trees for the purpose of producing wood products shall be prohibited in areas of the Property above 2500 feet in elevation, areas located within 75 (seventy-five) feet of either side of recreation trails and on a 50-acre parcel located adjacent to US Route 2, all as shown on a plan marked Appendix B attached hereto and made a part hereof.  Notwithstanding the foregoing, nothing in this section shall prevent the Fee Owner from conducting reasonable management and maintenance activities within these areas to protect public health or safety or to enhance outdoor recreation use of, or provide access for Forestry on the Property.

x.  The Fee Owner and the Easement Holder agree to use good faith efforts to resolve any disagreements relating to the terms of this easement and that both parties shall meet at least once annually, or as appropriate, to discuss issues associated with the terms of this Easement.  

B.  The Property consists of              tracts.  The individual tracts shall not be subdivided and none of the individual tracts, which together comprise the Property, shall be conveyed separately from one another.

C.  No structure or improvement, including, but not limited to, a dwelling, any portion of a septic system, tennis court, swimming pool, dock, aircraft landing strip, tower, or mobile home, shall be constructed, placed, or introduced onto the Property.  However, ancillary structures and improvements, including, but not limited to, roads, dams, bridges, culverts, maple sugar houses, or sheds may be constructed, placed, or introduced onto the Property, provided they are necessary for and commonly used in the accomplishment of the Forestry, conservation, educational, or outdoor recreational uses of the Property and provided that they are not detrimental to the purposes of this Easement or the Stewardship goals as described in Sections 1 and 2 A ii, above.

D.  No removal, filling, or other disturbances of soil surface, nor any changes in topography, surface or subsurface water systems, wetlands, or natural habitat, shall be allowed unless such activities:

i.  are common and necessary in the accomplishment of the Forestry, conservation, educational, wildlife habitat management, or outdoor recreational uses of the Property and are consistent with the Stewardship Plan required in Section 2 A iii, above;
ii.  do not harm state or federally recognized rare, threatened, or endangered species, such determination of harm to be made by the Easement Holder based upon information from the New Hampshire Natural Heritage Inventory and/or the New Hampshire Fish and Game Department, Non-game Program, or the agencies then recognized by the State of New Hampshire as having responsibility for identification and/or conservation of such species; and

iii.  Are not detrimental to the purposes and Stewardship goals of this Easement as described in Sections 1 and 2 A ii, above.

Prior to commencement of any such activities, all necessary federal, state and local permits and approvals shall be secured.

E.  No outdoor advertising structures such as signs and billboards shall be displayed on the Property, except as desirable or necessary in the accomplishment of the Forestry, conservation, wildlife habitat management, educational, or outdoor recreational uses of the Property, and provided such signs are not detrimental to the purposes of this Easement.  No sign shall exceed six (6) square feet in size, and no sign shall be artificially illuminated.

F.  There shall be no mining, quarrying, excavation, or removal of rocks, minerals, gravel, sand, topsoil, or other similar materials on the Property, except in connection with any improvements made pursuant to the provisions of Sections 2.A, C, D, or E above.  No such rocks, minerals, gravel, sand topsoil or other similar materials shall be removed from the Property.

G.  There shall be no dumping, injection, burning, or burial of manmade materials or materials then known to be environmentally hazardous.


H.  Subject to Sections 3 B and 5 D below, there shall be no posting of signs to prohibit public pedestrian access to and low impact outdoor recreational use of the Property. 

3.
RESERVED RIGHTS.

All acts and uses not prohibited in Section 2 are permissible provided that such acts and uses do not materially impair the purposes of this Easement as set forth in Section 1, above and are consistent with the Stewardship goals as set forth in Section 2 A ii, above and are performed subject to and in accordance with the Stewardship Plan required under Section 2 A iii, above.  The Fee Owner retains all other customary rights and privileges of ownership including the right to conduct or permit the following activities in the Property:

A.  The construction and maintenance of unpaved paths and trails incidental to educational and outdoor recreational activities such as hiking, nature study, bird watching, walking, snow shoeing, cross-country skiing, snowmobiling and horseback riding. Trail construction and maintenance shall be carried out, to the extent reasonably practicable, in accordance with the then-current, generally accepted best management practices for the sites, soils and terrain of the Property.  For references see "Best Management Practices for Erosion Control During Trail Maintenance and Construction" (State of New Hampshire, Department of Resources and Economic Development, Division of Parks and Recreation, Trails Bureau, 1996) or similar successor publications.

B.  The erection, maintenance, and replacement of signs (subject to the limitations of Section 2. E hereof) to identify the interest of the Easement Holder or the Fee Owner of the Property, and regulatory signs, including trail directions, such as the Easement Holder or Fee Owner of the Property may deem necessary or desirable.  To protect human safety, the Fee Owner may post signs prohibiting public access in the immediate vicinity of active road construction or timber harvesting operations.  Such prohibition shall end at the conclusion of those activities.

C.  The construction and maintenance of cart paths, trails, ways, and farm and wood roads.

D.  The use of motor vehicles reasonably necessary for the practice of Forestry as defined herein and for exercising any of the Fee Owner’s reserved rights.

E.  Archeological investigation and the conduct of archeological activities, including survey excavations and artifact retrieval, following submission of an archeological investigation plan and its approval by the Easement Holder and the State Archeologist of the New Hampshire Division of Historical Resources, Department of Cultural Resources, or appropriate successor.

 F.  The construction and maintenance of parking areas for the purpose of accommodating the outdoor recreational and educational uses of the Property.
G.   Except as may otherwise be provided herein, the control of motorized or wheeled vehicle and equestrian access into, on, over or across the Property by use of gates and barriers and appropriate signage.

H.  The establishment, construction and maintenance of primitive campsites and lean-to shelters for outdoor recreational use.  Campsites and lean-to shelter areas may contain tent platforms, pit or backcountry toilets, fire rings, picnic tables, and other rustic campsite improvements.

I.  To charge fees for the following outdoor recreational activities on the Property:


▪ 
Use of primitive campsites and lean-to shelters

▪
Motorized vehicle access on management roads (except snowmobiles)


▪
Equestrian access


▪
Other outdoor recreation activities as approved in advance and in writing by the Easement Holder

This right is an exception to Section 2 A (no commercial activities).  All fees collected shall be used exclusively to pay for costs associated with developing, maintaining and administering the cited outdoor recreational activities.

J.  The recreational, noncommercial removal of an incidental quantity of rocks and minerals as specimens for hobby mineral collecting.  For purposes of this section, “collecting” shall mean the removal of rocks and minerals from the ground surface using hand tools or the panning of stream gravels.  All such activities shall be conducted with only minor digging and loosening of the soil material, and without significant disturbance of the environment or the use of explosives or power equipment, and in accordance with, and in such areas as specified in, the Stewardship Plan required in Section 2 a iii, above.

4.  
NOTIFICATION OF TRANSFER, TAXES, MAINTENANCE
A.  The Fee Owner agrees to notify the Easement Holder in writing ten (10) days before the transfer of title to the Property.

B.  The Easement Holder shall be under no obligation to maintain the Property or pay any       taxes or assessments thereon; said responsibility being solely that of the Fee Owner.

5.
BENEFITS, BURDENS AND ACCESS
A.  The burden of the Easement created hereby shall run with the Property and shall be enforceable against all future owners and tenants in perpetuity; the benefits of this Easement shall not be appurtenant to any particular parcel of land, but shall be in gross and assignable or transferable only to a governmental entity, consistent with the Forest Legacy Program (16 USC Section 2103c), which entity agrees to and is capable of enforcing the conservation purposes of this Easement.  Any such assignee or transferee shall have the like power of assignment or transfer.

B.  The Easement Holder shall have reasonable access to the Property, including with motorized vehicles, for such inspection as is necessary to determine compliance with and to enforce this Easement and to exercise the rights conveyed hereby and fulfill the responsibilities and carry out the duties assumed by the acceptance of this Easement.

C.  Easement Holder shall have the right to post signs on the Property (subject to the limitations of Section 2 E, above) to identify the interest of the Easement Holder.  The Fee Owner will be consulted with respect to design, size, and location of said signs.

D.  The public shall have the right of pedestrian access to, on, and across the Property for hiking, hunting, fishing, and other outdoor recreational activities.  Provided, however, the Fee Owner may restrict or prohibit public access in areas involved in active timber harvesting or road construction.  The Property may be posted against public access or otherwise restricted by the Easement Holder in the public interest, or to prevent natural resource degradation.

The Fee Owner and the Easement Holder agree to cooperatively monitor public access to and use of areas that are ecologically fragile or that contain exemplary natural communities or populations of rare species to ensure that the current ecological conditions and the Purposes of the Easement are not degraded or diminished.  The Easement Holder agrees to meet with the Fee Owner to discuss public access and use issues that may develop and consider management options including posting to limit or restrict public access to these areas.

E.  The public shall have the right to use and operate snowmobiles on and the Easement Holder shall have the right to maintain the existing snowmobile trails and roadways on the Property as shown on the Plan in Appendix C.  Appendix C may be amended from time to time to include additional snowmobile trails upon mutual written agreement of the Fee Owner and Easement Holder.  Public Use of these snowmobile trails and their maintenance by the Easement Holder shall be governed by a separate “Snowmobile Agreement” between the Fee Owner and the Easement Holder dated ________, as set forth in Appendix D, or as said Agreement may be revised from time to time with the mutual written consent of the Fee Owner and the Easement Holder.  

F.  Nothing contained in this Easement shall create any liability on behalf of the Fee owner or the Easement Holder to any third party or create any right, claim or cause of action on behalf of any party other than the Fee owner or the Easement Holder and their successors and assigns.

6.
BREACH OF EASEMENT
A.  When a breach of this Easement, or conduct by anyone inconsistent with this Easement, comes to the attention of the Easement Holder, it shall notify the Fee Owner in writing of such breach or conduct, delivered in hand or by certified mail, return receipt requested.

B.  The Fee Owner shall, within thirty (30) days after receipt of such notice or after otherwise learning of such breach or conduct, undertake those actions, including restoration, which are reasonably calculated to cure swiftly said breach, or to terminate said conduct, and to repair any damage.  The Fee Owner shall promptly notify the Easement Holder of its actions taken under this section.

C.  If the Fee Owner fails to take such proper action under the preceding paragraph, the Easement Holder shall, as appropriate to the purposes of this Easement, undertake any actions that are reasonably necessary to cure such breach or to repair any damage in the Fee Owner’s name or to terminate such conduct.  The cost thereof, including the Easement Holder’s expenses, court costs, and legal fees shall be paid by the Fee Owner, provided that the Fee Owner is directly or primarily responsible for the breach.

D.  Notwithstanding the foregoing paragraphs, nothing contained in this Easement shall be construed to entitle the Easement Holder to bring any action against the Fee Owner for any injury to or change in the Property resulting from causes beyond the Fee Owner’s control, including, but not limited to, unauthorized actions by third parties, natural disasters such as fire, flood, storm and earth movement, or from any prudent action taken by the Fee Owner under emergency conditions to prevent, abate, or mitigate significant injury to the Property resulting from such causes.

E.  The Easement Holder and the Fee Owner reserve the right, separately or collectively, to pursue all legal remedies against any third party responsible for any actions detrimental to the conservation purposes of this Easement.

7.
NOTICES
All notices, requests and other communications, required or permitted to be given under this Easement shall be in writing, except as otherwise provided herein, and shall be delivered in hand or sent by certified mail, postage prepaid, return receipt requested to the appropriate address set forth above, or at such other address as the Easement Holder or the Fee Owner may hereafter designate by notice given in accordance herewith.  Notice shall be deemed to have been given when so delivered or so mailed.  The Fee Owner shall provide the Easement Holder with notification of any activities on the Property that require legal notices to abutters or to the public under New Hampshire law.

8.
SEVERABILITY
If any provision of this Easement, or the application thereof to any person or circumstance, is found to be invalid by a court of competent jurisdiction or otherwise, the remainder of the provisions of this Easement or the application of such provision to persons or circumstances other than those to which it is found to be invalid, as the case may be, shall not be affected thereby.

9.
CONDEMNATION

A.  Whenever all or part of the Property is taken in exercise of eminent domain by public, 

corporate, or other authority so as to abrogate in whole or in part the Easement conveyed hereby, or whenever all or a part of the Property is lawfully sold without the restrictions imposed hereunder in lieu of condemnation or exercise of eminent domain, the Fee Owner and the Easement Holder shall thereupon act jointly to recover the full damages resulting from such taking or lawful sale with all incidental or direct damages and expenses incurred by them thereby to be paid out of the damages recovered.

B.  The balance of the land damages recovered from such taking or lawful sale in lieu of condemnation or exercise of eminent domain shall be divided between the Fee Owner and the Easement Holder in proportion to the fair market value of their respective interests in that part of the Property 

condemned on the date of execution of this Easement.  For this purpose, and that of any other judicial extinguishments of this Easement in whole or in part, the Easement Holder’s interest shall be the amount by which the fair market value of the Property immediately prior to the execution of this Easement is reduced by the use limitations imposed hereby. This value was determined by an appraisal completed on 


 by an appraiser licensed in the State of New Hampshire in conformance with the Uniform Appraisal Standards for Federal Land Acquisition, which appraisal determined the purchase price for this Easement.

C.  The Easement Holder shall use its share of the proceeds in a manner consistent with and in furtherance of one or more of the conservation purposes set forth herein, subject to the provisions of Section 14, below.

10.
ADDITIONAL EASEMENT AND RIGHTS
No rights-of-way, easements of ingress or egress, driveways, roads, or utility lines or easements shall be constructed, developed or maintained into, on, over, under, or across the Property, unless such improvements shall have been determined to be consistent with the purposes of this Easement and not adversely effect the forestry potential or scenic beauty of the property and shall have been mutually agreed to in writing by the Easement Holder and the Fee Owner.  The Fee Owner shall not convey use restrictions or other easements on, over, under, or across the Property without the prior written permission of the Easement Holder.  Such written permission shall be recorded in the Coos County Registry of Deeds.  Any such use, restrictions or other easements shall be consistent with the conservation purposes of this Easement and must be accepted and recorded by a public agency as described in Section 5 A., above, or a qualified organization within the meaning of Section 170 (h) (3) of the U.S. Internal Revenue Code of 1986, as amended.

11.
DISPUTES
A. The Fee Owner and the Easement Holder shall have the right to have any dispute arising under this Easement determined by the Superior Court in the county in which the Property is located or submitted to non-binding arbitration in accordance with this paragraph.  In this paragraph, any reference to “arbitration” shall mean non-binding arbitration.  The parties agree that arbitration shall not operate to stay any proceedings that either party may institute in the Superior Court.  If either party requests that arbitration of a particular matter or matters be undertaken and if that matter is not at the time of the request the subject of an action in the Superior Court or if it does not become the subject of an action in the Superior Court during the course of the arbitration, then the parties shall agree that the matter will be submitted to arbitration.  The agreement for arbitration shall be in writing, signed by both parties, and include a statement of the matter or matters that are the subject of the arbitration.

B. If arbitration is requested in a manner consistent with subparagraph A, the Fee Owner and the Easement Holder shall each choose an arbitrator within 15 days of the date of the written agreement for arbitration.  These arbitrators shall be notified, in writing, that they have been chosen as arbitrators and that they are required to choose a third arbitrator within 15 days of the date of the notice.  The fees and costs for the three arbitrators shall be agreed to, in writing, by the parties and the arbitrators.  Each party shall pay one-half the total fees and costs of the arbitrators.

C. When the three arbitrators have been selected, they shall, with the agreement of the parties, schedule a date or dates for the arbitration hearing as soon as practicable.  All three arbitrators shall be present for the arbitration hearing.  The arbitration hearing date may only be postponed for good cause accepted by at least two of the three arbitrators.

D. A written decision shall be rendered and signed with the agreement of at least two of the three arbitrators.  The decision shall be issued within 45 days after the submission of the dispute and shall be considered the final decision of the arbitrators.      

12.
LIMITATION ON AMENDMENT

If circumstances arise under which an amendment to or modification of this Easement would be appropriate, the Fee Owner and the Easement Holder may, by mutual written agreement, jointly amend this Easement, provided that no amendment shall be made that will adversely affect the qualifications of this Easement or the status of the Easement Holder under any applicable laws, including Section 170(h) of the Internal Revenue Code, the Forest Legacy Program (16 USC Section 2103c) and NH RSA 477:45-47.  Any such amendment shall be consistent with the purposes of this Easement, shall not affect its perpetual duration, shall not permit any residential or any commercial development of the Property, and shall not permit any impairment of the conservation values of the Property.  Any such amendment shall be recorded in the Registry of Deeds of Coos County, New Hampshire, after all approvals required by law have been obtained.  Nothing in this paragraph shall require the Fee Owner or the Easement Holder to agree to any amendment or to consult or negotiate regarding any amendment.

13.
EASEMENT CONVERSION
The Easement Holder acknowledges that this Easement was acquired with federal funds under the Forest Legacy Program (16 USC Section 2103c) and the interest acquired can not be sold, exchanged or otherwise disposed of, except as provided in Section 5.A, unless the United States is reimbursed the fair market value of the interest in the land at the time of disposal.  Provided, however, the Secretary of Agriculture may exercise discretion to consent to such sale, exchange, or disposition upon the State of New Hampshire’s tender of equal valued consideration acceptable to the Secretary.

14.
BINDING EFFECT
The Easement Holder, by accepting and recording this Easement, agrees to be bound by and observe and enforce the provisions hereof and assumes the rights and responsibilities herein granted to and incumbent upon the Easement Holder, all in the furtherance of the conservation purposes for which this Easement is delivered.

15.
STATE LAW CONTROLLING

In the event that the fee holder is a New Hampshire municipality, actions taken under this easement shall conform to applicable provisions of state law, including the Municipal Budget Law, RSA Chapter 32.

IN WITNESS WHEREOF, I have hereunto set my hands this          day of                                       , 2001.








The Trust for Public Land








d/b/a TPL-New Hampshire







By: 












Title: 













Duly Authorized




, SS


On this 
 day of 

 , 2001 personally appeared 








, of The Trust for Public Land, d/b/a TPL-New Hampshire, a California public benefit corporation, and acknowledged the foregoing on behalf of said corporation.








Justice of the Peace/Notary Public








My Commission expires: 



THE STATE OF NEW HAMPSHIRE

DEPARTMENT OF RESOURCES

AND ECONOMIC DEVELOPMENT

By:                                                                  







Name:      George M. Bald                             







Title:        Commissioner                               







Duly Authorized

STATE OF NEW HAMPSHIRE

MERRIMACK, SS

On this             day of                                              , 2001 personally appeared the above-named George M. Bald, Commissioner of the Department of Resources and Economic Development of the State of New Hampshire, known to me or satisfactorily proven to be the person described in the foregoing instrument, and acknowledged that he was duly authorized and executed the same in the capacity therein stated and for the purposes therein contained.

                                                            Justice of the Peace/Notary Public

My Commission Expires                     
Approved by Governor and Council:

Date:                                               , Agenda Item:                   
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